I N THE SUPREME COURT FOR THE STATE OF ALASKA
ORDER NO. 1192

Amending Cvil Rule 67

and G vil Rul e 90. 3
concerning child
support.

| T 1S ORDERED

1

Cvil Rule 67 is anended to provide:

Rul e 67. Deposit in Court.

Upon notice to every other party and upon
| eave of <court, a party my deposit wth the
court all or any part of any sum of nobney or any
ot her thing capable of physical delivery which is
the subject of the action or due under a
judgnment. Money deposited with the court under
this rule shall be managed in accordance with the
provisions of Rule 5, Rules Governing the Adm n-
istration of Al Courts. The court shall release
the deposit to the party entitled to it when that
party becones entitled to it. No interest shal
accrue against a party naking a deposit, to the
extent of that deposit, after it is nade.

Cvil Rule 90.3 is anended to provide:

Rule 90.3. Child Support Awards.

(a) Cuidelines -- Sole or Primary Physical
Custody. A child support award in a case in

whi ch one parent is awarded sole or primary
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physi cal custody as defined by paragraph (f)
will be calculated as an anbunt equal to the
adj usted annual incone of the non-custodia
parent nmultiplied by a percentage specified
i n subparagraph (a)(2).

(1) Adjusted annual incone as used in this
rule neans the parent's total inconme

fromall sources m nus:

(A) mandatory deducti ons such as
f eder al i ncone t ax, soci al
security tax, mandatory retirenent
deductions and rmandatory union

dues;

(B) child support and alinony paynents
arising from prior relationships
which are required by other court
or admnistrative proceedings and

actual Iy paid;

(© child support for children from
prior relationships living wth
the parent, calculated by using
the formula provided by this rule;

and

(D) work related child care expenses

f or the <children who are the
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(b)

subj ect of the child support
or der.

(2) The per cent age by whi ch t he
non-custodial parent's adjusted incone
nmust be mul tiplied in or der to

calculate the child support award is:

(A 20% (.20) for one child;

(B) 27% (.27) for two children

(O 33%(.33) for three children; and

(D) an extra 3% (.03) for each
addi tional child.

(3) The court may allow the obligor parent
to reduce child support paynents up to
50% for any period in which that parent
has extended visitation of over 27
consecutive days. The or der must
specify the anmount of the reduction
which is allowable if the extended

visitation i s exercised.

Shared Physical Custody. A <child support
award in a case in which the parents are
awar ded shared physical custody as defined

by paragraph (f) will be cal cul ated by:

(1) Calculating the annual anount  each

parent would pay to the other parent
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(2)

(3)

(4)
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under paragraph (a) assumng the other

parent had primary cust ody.

Mul tiplying this amunt for each parent
by the percentage of time the other
parent wll have physical custody of
the children. However, if the court
finds that the percentage of tinme each
parent will have physical custody wll
not accurately reflect the ratio of
funds each parent will directly spend
on supporting the children, the court
shall vary this percentage to reflect

its findings.

The parent wth the larger figure
cal cul at ed in t he precedi ng
subparagraph is the obligor parent and
the annual award is equal to the
difference between the two figures
multiplied by 1.5. However, if this
figure is higher than the anount of
support which would be cal cul ated under
paragraph (a) assumng sole or primary
custody, the annual support is the

anount cal cul at ed under paragraph (a).

The child support award is to be paid
in 12 equal nonthly installnents unless

shared custody is based on the obligor
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parent having physical custody for
periods of 30 consecutive days or nore.
In that case, the total annual award
will be paid in equal installnments over
those nonths in which +the obligor

parent does not have physical cust ody.

The child support order shall provide
that failure to exercise sufficient
physi cal custody to qualify for shared
physical custody wunder this rule is
grounds for nodification of the child
support order. Deni al of visitation by
the custodial parent is not cause to

i ncrease child support.

(c) Exceptions.

(1)

The court may vary the child support
award as calculated wunder the other
provisions of this rule for good cause
upon proof by clear and convincing
evidence that manifest injustice would
result if the support award were not
varied. The court nust specify in
witing the reason for the variation,
the amount of support which would have
been required but for the variation,
and the estinmated value of any property

conveyed instead of support calcul ated



Suprene Court Order

No. 1192

Ef fecti ve Date: July 15, 1995

Page 6

under

rul e.

(A)

(B)

the other provisions of this

Good cause may include a finding:

t hat unusual circunstances, such
as especially large famly size,
significant income of a child,
divided custody as defined by
paragraph (f) of this rule, health
or other extraordinary expenses,
or unusually |ow expenses, exist
which require variation of the
award in order to award an anount
of support which 1is just and
pr oper for t he parties to
contribute toward the nurture and
education of their children. The
court shall consider the custodial
parent's incone in this determ na-

tion; or

a finding that the parent with the
child support obligation has a
gross inconme which is below the
poverty level as set forth in the
Feder al Regi st er. However, a
parent who would be required to
pay child support pursuant to
paragraph (a) or (b) nmust Dbe
ordered to pay a mninum child

support anmobunt of no less than



Suprene Court Order No. 1192

Ef fecti ve Date:

Page 7

(d)

(2)
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$50. 00 per nmont h except as
provided in paragraphs (a)(3) and
(b).

Paragraphs (a) and (b) do not apply to
the extent that the parent has an
adj usted annual incone of over $72, 000.
In such a case, the court may nake an
additional award only if it is just and
proper, taking into account the needs
of the children, the standard of |iving
of the children and the extent to which
that standard should be reflective of

the supporting parent's ability to pay.

Heal t h Care Cover age.

(1) Health Insurance. The
court shall address coverage of the
children's heal th care needs and
require heal th i nsurance for t he
children if insurance is available to
either parent at a reasonable cost. The
court shal | consi der whet her t he
children are eligible for services
through the Indian Health Service (or
any other entity) or other insurance
coverage before ordering the obligor to
provide health care coverage through

i nsurance or other neans. The court
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shall allocate equally the cost of this
i nsurance between the parties unless
the court orders otherwise for good
cause. An  obligor's child support
obligation wll be decreased by the
anount of the obligee's portion of
health insurance paynents ordered by
the court and actually paid by the
obligor. A child support award wll be
increased by the obligor's portion of
health insurance if the obligee is
ordered to, and actually does obtain

and pay for insurance.

(2) Uncovered Health Care
Expenses. The court shall al l ocate
equal ly between the parties the cost of
reasonable health care expenses not
covered by insurance unless the court
orders otherw se for good cause, except
that a reasonabl e, uncovered expense in
excess of $5,000 nust be allocated
based on the parties relative financial
ci rcunst ances when the expense occurs.
A party shall reinburse the other party
for his or her share of the uncovered
expenses within 30 days of receipt of
the bill for the health care, paynment

verification, and, if applicable, a
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(e)

()

health insurance statenent indicating

what portion of the cost is uncovered.

Child Support Affidavit and Docunentation.
Each parent in a court proceeding at which
child support is involved nust file a
pl eadi ng under oath which states the
parent's adjusted annual inconme and the
conponents of this income as provided in
subparagraph (a)(1). This statenent nust be
filed with a party's initial pleading (such
as t he di ssol ution petition, di vorce
conplaint or answer, etc.). The statenent
nmust be acconpani ed by docunent ati on
verifying the incone. For any infraction of
these rules, the <court nmay wthhold or
assess costs or attorney's fees as the
ci rcunst ances of the case and di scouragenent
of like conduct in the future may require

and such costs and attorney's fees my be

i nposed upon offending attorneys or parties.

Definitions.

(1) Shared Physical Custody. A parent
has shared physical custody of children for
purposes of this rule if the children reside
with that parent for a period specified in
witing of at |east 30 percent of the year,

regardl ess of the status of |egal custody.



Suprene Court Order No. 1192
Ef fective Date: July 15, 1995

Page 10

(9)

(h)

(2) Sole or Primary Physical Custody. A
parent has sole or primary physical custody
of children for purposes of this rule when
t he other parent has physical control of the

children I ess than 30 percent of the year.

(3) Di vided Custody. Parents have
divided custody wunder this rule if one
parent has sole or primary physical custody
of one or nore children of the relationship
and the other parent has sole or primry
custody of one or nore other children of the

rel ati onship.

(4) Health Care Expenses. Health care
expenses include nedical, dental, vision and

ment al heal th counsel i ng expenses.

Travel Expenses. After determning an award
of child support under this rule, the court
may allocate reasonable travel expenses
which are necessary to exercise visitation
between the parties as my be just and
proper for themto contribute.

Modi fi cati on.

(1)) A final <child support award my be
nodi fied upon a showing of a material

change of circunstances as provided by
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(i)

state |aw A mterial change  of
ci rcunstances wl| be presuned if
support as calculated under this rule
is nore than 15 percent greater or |ess
than the outstanding support order. For
purposes of this paragraph, support
i ncludes health insurance paynents nade
pursuant to (d)(1) of this rule.

(2) Child support arrearage may not be
nodi fied retroactively. A nodification
which is effective on or after the date
that a nmotion for nodification, or a
notice of petition for nodification by
the Child Support Enforcenent D vision,
is served on the opposing party is not

considered a retroactive nodification

State Custody. Wen the state takes custody
of all <children of a parent, the parent's
support obligation to the state is an anount
equal to the adjusted annual inconme of the
par ent mul tiplied by t he per cent age
specified in subparagraph (a)(2). |If the
state takes custody of sonme but not all
children, the parent's support obligation to
the state is an anount equal to the adjusted
annual incone of the parent, nultiplied by
the percentage specified in subparagraph
(a)(2) for the total nunber of the parent's
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(i)

children, multiplied by the nunber of the
parent's children in state custody, divided
by the total nunber of the parent's
chil dren. For purposes of this paragraph, a
parent's children only include children of
the parent who live with the parent, are
substantially supported by the parent or who
are in state custody.

Support Order Forns. All orders for paynent
or nodification of child support shall be
entered on a form developed by the
adm nistrative director. A party may |odge a
duplicate of the court form produced by a
| aser printer or simlar device. A device
may also print, in a contrasting typestyle
equi valent to that produced by a typewiter,
text that otherwi se would have been entered
by a typewiter or word processor. A party
or attorney who |lodges a duplicate certifies
by lodging the duplicate that it is
identical to the current version of the

court form

NOTE: This rule is adopted under
the suprene court's interpretive
authority pursuant to Article 1V,
Section I of t he Al aska
Consti tution. Thus, it my Dbe
superseded by legislation even if
the legislation does not neet the
procedur al requi renents for
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changing rules pronulgated under
Article 1V, Section 15.

3. The attached comentary to Cvil Rule 90.3 which
was prepared by the Child Support Cuidelines
Committee will be published in the Rules of Court
imredi ately followwng G vil Rule 90.3. The
conmmentary has not been adopted or approved by
the Suprenme Court, but is publ i shed for

i nformational purposes and to assist wusers of

Rul e 90. 3.
DATED: March 10, 1995
EFFECTI VE DATE: July 15, 1995

Chi ef Justice Mbore

Justice Rabinow tz

Justice Matthews

Justice Conpton

Justi ce Eastaugh



CVIL RULE 90.3

COVMENTARY

. 1 NTRODUCTI ON

A Committee Comentary. This comentary to
Cvil Rule 90.3 was prepared by the Child Support
Quidelines Conmmttee. The commentary has not been
adopted or approved by the Suprene Court, but 1is
publi shed by the court for informational purposes and
to assist users of Rule 90. 3.

B. Pur pose. The primary purpose of Rule 90.3 is
to ensure that child support orders are adequate to
nmeet the needs of children, subject to the ability of
parents to pay. The |evel of support under the rule is
conparable to the national average, but it is signifi-
cantly above what had been a usual support award in
Al aska. The increase was necessary to avoid the
i npoverishment of custodial parents and to mnimze
the public's burden of supporting children through the
Ald to Famlies wth Dependent Children program
However, the primary focus of the increase in support
awards was to pronote the welfare of the children who
benefit fromthe support.

The second purpose of 90.3 is to pronote consis-
tent child support awards anong famlies with simlar
circunstances. Third, the rule is intended to sinplify
and make nore predictable the process of determning
child support, both for the courts and the parties.
Predictable and consistent child support awards wll
encourage the parties to settle disputes am cably and,
if resolution by the court is required, will make this
process sinpler and | ess expensi ve.

The final purpose of 90.3 is to ensure that Al aska

courts conply wth state and federal I aw. AS
25.24.160(2) requires that child support be set in an
amount which is "just and proper...." The Child

Support Enforcenent Amendnents of 1984 (P.L. 98-378)
and its inplementing regulations (45 CFR 302.56)
require states to adopt statewide guidelines for
establishing child support. The Famly Support Act of
1988 (P.L. 100-485) requires that the guidelines
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presunptively apply to all <child support awards and
that the guidelines be reviewed every four years.

C. Scope of Application. Rule 90.3 applies to

al | proceedings involving child support, whet her
tenporary or permanent, contested or non-contested,
including without limtation actions involving separa-

tion, di vorce, di ssol uti on, support nodification,
donmestic violence, paternity, Child in Need of Aid and
Del i nquency. The support guidelines in the rule may be
varied only as provided by paragraph (c) of the rule.
Rule 90.3 applies to support of <children aged 18
aut horized by Chapter 117, SLA 1992, but otherw se
does not apply to set support which may be required
for adult children.

1. PERCENTAGE OF | NCOVE APPRQOACH

Rule 90.3 enploys the percentage of inconme ap-
proach. This approach is based on econom c analyses
whi ch show the proportion of incone parents devote to
their children in intact famlies 1is relatively
constant across incone levels up to a certain upper
l[imt. Applications of the rule should result in a
non-custodi al parent paying approxinmately what the
parent would have spent on the children if the famly
was i ntact.

Integral to the rule is the expectation that the
custodial parent wll contribute at Ileast the sane
percentage of incone to support the children. The rule
operates on the principle that as the incone avail able
to both parents increases, the anmount available to
support the children also wll increase. Thus, at
least in the sole or primary custodial situation, the
contribution of one parent does not affect the
obl i gation of the other parent.

I'11. DEFI N NG | NCOVE

A CGenerally. The first step in determ nation of
child support is calculating a "parent's total incone
fromall sources.” Rule 90.3(a)(1). This phrase shoul d
be interpreted broadly to include benefits which would
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have been available for support if the famly had

remai ned intact. Inconme includes, but is not limted
to:

1. salaries and wages (including overtinme and
tips);

2. conmi Ssi ons;

3. severance pay;

4. royal ties;

5. bonuses and profit sharing;

6 interest and dividends, including permanent

fund dividends;

7. i ncone derived from sel f-enploynent and from
busi nesses or partnerships;

8. soci al security;
9. vet erans benefits;
10. insurance benefits in place of earned incone

such as workers' conpensation or periodic disability
paynents;

11. workers' conpensation;

12. unenpl oynent conpensati on;

13. pensions;

14. annuities;

15. incone fromtrusts;

16. capital gains in real and personal property
transactions to the extent that they represent a

regul ar source of incone;

17. spousal support received from a person not a
party to the order;

18. contractual agreenents;
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19. perquisites or in-kind conpensation to the
extent that they are significant and reduce Iliving

expenses, including but not Ilimted to enployer
provided housing and transportation benefits (but
excl udi ng enpl oyer provi ded heal t h i nsurance
benefits);

20. income from Ilife insurance or endowrent
contracts;

21. incone frominterest in an estate (direct or

through a trust);

22. lottery or ganbling w nnings received either
in a lunp sumor an annuity;

23. prizes and awards;

24. net rental incone;

25. disability benefits;

26. Veteran Adm nistration benefits;

27. G1. benefits (excluding education allot-
ments) ;

28. National Guard and Reserves drill pay; and

29. Arned Service Menbers base pay plus the
obligor's allowances for quarters, rations, COLA and
specialty pay.

Lunp sum wthdrawals from pension or profit
sharing plans or other funds will not be counted as
income to the extent that the proceeds have already
been counted as incone for the purposes of calculating
child support under this rule (i.e., contributions to
a voluntary pension plan).

Means based sources of income such as Ad to
Famlies with Dependent Children (AFDC), Food Stanps
and Suppl enental Security Inconme (SSI) should not be
considered as inconme. The principal amunt of one-tine
gifts and inheritances should not be considered as
i ncone, but interest from the principal anount should
be considered as income and the principal anount may
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be considered as to whether unusual circunstances
exi st as provided by 90.3(c).

B. Sel f Enpl oynent | ncone. | ncone from
sel f-enploynent, rent, royalties, or joint ownership
of a partnership or closely held corporation includes
the gross receipts mnus the ordinary and necessary
expenses required to produce the incone. Odinary and
necessary expenses do not include anounts all owabl e by
the IRS for the accelerated conponent of depreciation
expenses, investnment tax credits, or any other
busi ness expenses determined by the court to be
I nappropri ate. Expense reinbursenents and in-kind
paynments such as use of a conpany car, free housing or
rei mbursed neals should be included as incone if the
anount is significant and reduces |iving expenses.

C. Potential Income. The court nay calculate
child support based on a determ nation of the poten-
tial inconme of a parent who voluntarily is unenpl oyed
or underenpl oyed. A determnation of potential incone
may not be nade for a parent who is physically or
mentally incapacitated, or who is caring for a child
under two years of age to whom the parents owe a joint
| egal responsibility. Potential income wll be based
upon the parent's work history, qualifications and job
opportunities. The court also my inpute potential
i ncone for non-incone or |ow incone producing assets.

D. Deductions. A very limted nunber of expenses
may be deducted from incone. Mndatory deductions such
as taxes and nmandatory uni on dues are all owabl e.

Chil d support and alinony paynents paid to anot her
person arising out of different cases are deductible
if three conditions are net. First, the child support
or alinony actually nust be paid. Second, it must be
required by a court or admnistrative order. (Support
which is paid voluntarily wthout a court or
admnistrative order my be considered under Rule
90. 3(c).) Third, it nmust relate to a prior
relationship. A child support order for children of a
second narriage should take into account an order to
pay support to children of a first marriage, but not
Vi ce-versa. But see comrentary VI B2.
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A deduction also is allowed for the support of the
children of prior relationships even if the party is
the custodial parent of the "prior"” children and does
not make child support paynments to the other parent of
the children. In this situation support provided
directly to the children is calculated by Rule 90.3 as
if the children from the prior relationship were the
only children.

Al so, reasonable child care expenses that are
necessary to enable a parent to work, or to be
enrolled in an educational program which will inprove
enpl oynment opportunities, are deductible. However, the
expense nust be for the children who are the subject
of the support order.

E. Time Period for Calculating Incone. Child
support is calculated as a certain percentage of the
income which will be earned when the support is to be
paid. This determnation will necessarily be sonewhat
specul ative because the relevant inconme figure 1is
expected future incone. The court nust exam ne al
avai lable evidence to nmake the Dbest possi bl e
cal cul ati on.

The determnation of future incone nmay be
especially difficult when the obligor has had very
erratic incone in the past. In such a situation, the
court nmay choose to average the obligor's past inconme
over several years.

Despite the difficulty in estimating future
incone, a child support order should award a specific
anount of support, rather than a percentage of
what ever future incone mght be. The l|atter approach
has been rejected because of enforcenment and oversi ght
difficulties.

V. SOLE OR PRI MARY CUSTODY

A Cenerally. "Sole or primary custody” as this
termis used in Rule 90.3 covers the usual custodi al
situation in which one parent wll have physical
custody of the child — in other words, the child
will be living with that parent — for over seventy
percent of the year. The shared custody calcul ations
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i n paragraph (b) applies only if the other parent wll
have physical custody of the child at least thirty
percent of the year (110 overnights per year). The
visitation schedule nmust be specified in the decree or
in the agreenent of the parties which has been
ratified by the court. See also comentary VA

The calculation of child support for the sole or
primary custodial case under 90.3(a) sinply involves
mul tiplying the obligor's adjusted incone tines the
rel evant percentage given in subparagraph (a)(2).
(Normally, the portion of an adjusted annual incone

over $60,000 per vyear wll not be counted. See
Commentary VID.) As discussed above, the rule assunes
that the custodial parent also wll support the

children with at least the sane percentage of his or
her incone.

B. Visitation Credit. An obligor who exercises
extended visitation, even if the visitation does not
reach the thirty percent Ilevel of shared custody,

probably will spend significant funds directly for the
children during visitation. The spouse with primry
custody conversely wll have sonmewhat |ower expenses
during the extended visitation even though that
parent's fixed costs such as housing wll not
decr ease. Consequent |y, 90.3(a)(3) authorizes the
trial court, in its discretion, to allow a partial

credit (up to 50% of total support for that nonth)
against a child support obligation. In considering a

visitation credit, the court may  consi der t he
financi al consequences to the parties of t he
visitation arrangenent and a credit. The court may
consi der exceptions pursuant to paragraph (c)(1) of
this rule. The court shall insure that support for

the child, including contributions from both parents,
is adequate to neet the child' s needs while the child
resides with the custodial parent. A visitation credit
may be taken only if the extended visitation actually
exerci sed exceeds 27 consecutive days and the court
has authorized the specific anmount of the credit.
Nom nal time wth the custodial parent during the
visitation period, including occasional overnights,
does not defeat the visitation credit.

V. SHARED CUSTODY
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A Cenerally. "Shared custody” as this termis
used in Rule 90.3 neans that each parent has physica
custody of the child at least thirty percent of the
year according to a specified visitation schedule in

the decree (110 overnights). "Shared custody" as used
in 90.3 has no relation to whether a court has awarded
sole or joint legal custody. "Shared custody"” is

solely dependent on the tinme that the decree or
agreenent of the parties which has been ratified by
the court specifies the children will spend with each
par ent .

In order for a day of visitation to count towards
the required thirty percent, the children normally
must remai n overnight with that parent. Thus, a day or
an evening of wvisitation by itself wll not count
towards the total of time necessary for shared
custody. Visitation from Saturday norning until Sunday
eveni ng woul d count as one overni ght.

B. Cal culation of Shared Custody Support. The
calculation of support in shared custody cases is
based on two premises. First, the fact that the
obligor is spending a substantial amount of the tinme
with the children probably neans the obligor also is
paying directly for a substantial anount of the
expenses of the children. Thus, the first step in
calculating shared custody support is to calculate
reci procal support anmounts for the tine each parent
will have custody based on the incone of the other
parent. The support anmounts then are offset.

This calculation assunes that the parents are
sharing expenses in roughly the same proportion as
they are sharing custody. If this assunption is not
true, the court should make an appropriate adjustnment
in the cal cul ation.

The second premse is that the total funds neces-
sary to support children will be substantially greater
when custody is shared. For exanple, each parent wll
have to provide housing for the children. Thus, the
anount calculated in the first step is increased by
50% to reflect these increased shared custody costs.
However, the obligor's support obligation never wll
exceed the amount which would be calculated for sole
or primary custody under 90.3(a). The anount which
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woul d be cal cul ated under 90.3(a) should include any
appropriate visitation credit as provided by (a)(3).

C. Failure to Exercise Shared Custody. An
i nequity may arise under t he shar ed cust ody
calculation of support if the obligor does not
actually exercise the custody necessary to make shared
custody applicable (i.e., at least 30% of the tine).
If the obligor parent does not actually exercise
sufficient physical custody to qualify for the shared

custody calculation in the rule (at least 110
overnights per year -- See Commentary, Section V(A)),
then (a)(2) of this rule will apply to the child
support cal cul ati on. Failure to exercise custody in
this regard is grounds for nodification of support,
even if the custody order is not nodified. However,

this provision may not be interpreted to allow the
custodi al parent to profit by denying visitation.

VI .  EXCEPTI ONS

A Cenerally. Child support in the great najori-
ty of cases should be awarded under 90.3(a) or (b) in
order to pronote consistency and to avoid a tendency
to underestimate the needs of the children. Never-
theless, the circunstances in which support issues
arise may authorize courts to vary support awards for
good cause.

The court may apply this good cause exception only
upon proof by the parent requesting support be varied
that there is <clear and convincing evidence that
mani fest injustice would result if the support award
were not varied. In addition, a prerequisite of any
variation under 90.3(c) is that the reasons for it
nmust be specified in witing by the court.

What constitutes "good cause" wll depend on the
ci rcunstances of each cause. Three situations consti-
tuting "good cause" are discussed below in sections
VI B- D. These three specific exceptions are not
excl usi ve; however, the general exception for good
cause may not be interpreted to replace the specific
exceptions. Absent unusual circunstances,
90.3(c)(1)(A), or the exceptions for Ilow or high
i ncones, 90.3(c)(1)(B) and (c)(2), the rule presunes
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that support cal culated under 90.3(a) or (b) does not
result in manifest injustice.

B. Unusual GCircunmstances. 90.3(c)(1) provides
that a court shall vary support if it finds, first,
t hat wunusual circunstances exist and, second, that
t hese wunusual circunmstances nake application of the
usual formula wunjust. The subparagraph specifies
several possible factors that the court may consider
when deciding whether unusual circunstances exist.
This determnation should be nmade considering the
custodial parent's inconme because the percentage of
i ncone approach wused in Alaska tends to slightly
understate support relative to the national average
for cases in which the custodial spouse does not earn
a significant inconme. This understatenment relative to
the national average becones substanti al if the
custodial parent has child care expenses. The appli-
cation of the unusual circunstances exception to
particular types of factual situations is considered
bel ow.

1. Agreenent of the Parents. The fact that the
parties, whether or not represented by counsel, agree
on an anount of support is not reason in itself to
vary the guidelines. The children have an interest in

adequate support i ndependent of ei t her parent's
interest. Thus, approval of any agreenment which varies
the qguidelines, whet her in a dissolution, by

stipulation or otherwise, must be based upon an
expl anation by the parties of what wunusual factual
circunstances justify the variation.

2. Subsequent Children. A parent with a support
obligation may have other children living with him or
her who were born or adopted after the support
obligation arose. The existence of such "subsequent”
children, even if the obligor has a |legal obligation
to support these children, will not generally consti-
tute good cause to vary the guidelines. However, the
circunstances of a particular case involving subse-
guent children mght constitute unusual circunstances
justifying variation of support. The court should
reduce child support if the failure to do so would
cause substanti al hardship to the "subsequent™
chi | dren.
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In addition, the interests of the subsequent
famly may be taken into account as a defense to a
nodi fication action where an obligor proves he or she
has taken a second job or otherw se increased his or
her income specifically to better provide for a
subsequent famly. This defense to an upward
nodi fication action should not be allowed to the
extent that the prior support was set at a |ower
anount prior to the adoption of this rule, or to the
extent that the obligor's increase in incone is
limted to ordinary salary increases.

In considering whether substantial hardship to
"subsequent” children exists, or whether the existence
of a subsequent famly should defeat a notion to
increase child support, the court should consider the
income, including the potential income, of both
parents of the "subsequent” children.

3. Di vided Cust ody. The formula for shared
custody described above was developed primrily for
the situations in which the parents share custody of
their only child, or the parents share custody of
several children, but the children stay together.
Custody of several children also can be divided so
that at any one tinme one parent nmay have physical
custody of one child and the other may have physica
custody of the other children. Such an arrangenent,
depending on the circunstances, nmy require greater
expenditures to support the children because it is
somewhat |ess expensive to support children Iliving
together than in two househol ds at the sane tine.

The first step in determning support in such a
di vided custody arrangenment is to apply the wusual
shared custody fornmula in 90.3(b) by averaging the

time all children will spend with each parent. For
exanple, if one child will live with the father all of
the time and two wth the nother, support s

calculated as if all the children spent one-third of
the tine with the father. The appropriate percentage
figure for all the children (in the exanple, 3 or 33%
then is appli ed.

The second step in determning divided custody
support is for the court to carefully consider whether
the support amount should be varied under paragraph
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(c)(1)(A. A divided custody case should be treated as
an unusual circunstance under which support wll be
varied if such a variation is "just and proper...."

4. Rel ocation of Custodial Parent. The reloca-
tion of the custodial parent to a state with a |ower
cost of living normally will not justify a reduction

in support. The level of Alaska's qguidelines is
conparable to the national average. The fact that the
obligor parent's income has in effect marginally
increased relative to the children's living expenses
simply enables the children to be supported at a
slightly higher |evel.

5. Prior and Subsequent Debts. Prior or subse-
guent debts of the obligor, even if substantial,
normally will not justify a reduction in support. The
obligation to provide child support is nore inportant
than the obligation to fulfill nost other obligations.
However an obligor parent may attenpt to present
evidence which shows the existence of exceptional
circunstances in an individual case.

6. I ncone of New Spouse. The incone of a new
spouse of either the <custodial or obligor parent
normally will not justify a wvariation in support.

Either party my attenpt to show that exceptiona
circunstances exist in a particul ar case.

7. Age of Children. Wiile the costs of raising
children who are very young or who are over about ten
years old are generally greater than raising other
children, this in itself does not justify an increase
in support. However, it should be considered in
concert with other circunstances, and a parent always
may seek to establish exceptional expenses in a
particul ar case.

8. Denial of Visitation. A denial of visitation
may not be countered with a reduction in support. See
AS 25.27.080(c). Nei t her may non-paynent of support
be countered by a denial of visitation. Courts should
use their powers to strictly enforce the visitation
and custody rights of obligor parents.

9. Property Settlenment. A parent may justify
variation of the guidelines by proving that a property
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settlement in a divorce or dissolution between the
parents provided one of the parents wth substantially
nore assets than the parent otherwi se would have been
entitled to, that this inequity was intended to
justify increasing or decreasing child support, and
that this intent specifically was stated on the
record. Any such change in nonthly child support may
not exceed the actual excess of the property
settl enent apportioned over the mnority of the child.

However, courts should not approve in the first
i nstance unequal property settlenments which are neant
to increase or decrease child support paynents.
"Property divisions are final judgnents which can be

nodi fied only wunder Ilimted circunstances, whereas
child support awards can be changed periodically under
much nore |iberal standards. One should not be a

trade-off for the other." Arndt v. Arndt, 777 P. 2d
668 , (Al aska 1989)

C. Low I nconme of Qbligor. 90.3(c)(1)(B) provides
that the guidelines do not apply if the obligor has a
gross income below the federal poverty Ilevel. The
applicable figure fromthe Federal Register is for the
obligor alone, without regard to any subsequent famly
of the obligor. Subsequent children, and any incone
from a subsequent spouse, are relevant, if at all,
only under 90.3(c)(1)(A concerning the unusual
ci rcunst ances excepti on.

Even if the obligor has an incone of |ess than the
poverty level, or no incone at all, a mninmm support
of $50.00 per nmonth applies. This $50.00 m ninmm
support applies for all children, not to each child
separately. The mninmum |evel my be reduced under
90.3(a)(3) based on a visitation credit, or reduced
under 90.3(b) based on the offset of the other
parent's support obligation.

D. High Incone of a Parent. Rule 90.3 provides
that the percentages for child support wll not be
applied to a parent's adjusted annual incone of over
$72,000, unless the other parent is able to present
evidence which justifies departure from this genera
rule. The factors which the court should consider in
such a determ nation are specified in the rule.
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VI . HEALTH CARE COVERAGE
A Heal t h | nsur ance

Rule 90.3(d) requires that the court address
coverage of the children's health care needs including
expenses not covered by insurance. The court nust
require health insurance if the insurance is available
to either party at a reasonable cost. The health
insurance will be paid by the party to whom it is
avai l abl e. However, the court nust allocate the cost
of insurance between the parties. Note that the cost
to be allocated is limted to that portion of the
total cost necessary to insure the children involved
-- not the parent, the parent's new spouse or children
of another relationship. This allocation should be
50/ 50 unless the court finds good cause to change that
percentage. A substantial difference in the parties’
relative financial circunstances nmay constitute good
cause. The rule requires the court to adjust child
support either upward or downward to reflect the
al I ocati on. Paragraph (h)(1) provides that paynents
for health care insurance are included in deciding
whet her there has been a 15% change in support which
constitutes a material change of circunstances.

B. Uncovered Health Care Expenses

Rul e 90.3(d)(2) provides that the court also
all ocate reasonable health expenses not covered by
i nsurance. The rule requires the party who did not
obtain the health care to reinburse the other party
within 30 days of receiving the necessary paperwork
The paperwork should include the nedical bill, paynent
verification, and, if nedical insurance applies, an
i nsurance statenent indicating any uncovered health
care expenses. The rule should be read to require
prepaynent of allowable uncovered nedical cost when
prepaynment is required by the health care provider.
The rule provides that a reasonabl e uncovered expense
in excess of $5,000 will be addressed by the court
when t he expense ari ses.

C. Definition of Health Care Expenses
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Paragraph (f) defines health care expenses to
include nedical, dental, vision and nental health
counsel i ng expenses.

VI11. CH LD SUPPORT AFFI DAVI T AND DOCUMENTATI ON

Each par ent in a proceeding involving a
determ nation of child support nust provide the court
with an incone statement under oath. The rule also
requires that the incone statement of a parent be
verified wth docunentation of current and past
i ncone. Suitable docunentation of earnings m ght
i ncl ude paystubs, enployer statenents, or copies of
federal tax returns. The income statement, wth
docunentation, nust be filed with the party's first
pleading in the action. This first pleading is the
di ssolution petition in a dissolution, the conplaint
or answer in a divorce, the <custody petition or
response in a child custody case under AS 25.20.060,
or the notion or opposition in a notion to nodify
child support or notion to change custody. The court
may i npose sanctions on a party who does not tinely

file t he i ncone st at ement wth appropriate
docunentation. The rule repeats |anguage set out in
Civil Rule 95(a). In a default case the court nust

deci de support on the best available information, but
should require the present party to make reasonable
efforts to obtain reasonably accurate information.

| X.© TRAVEL EXPENSES

The court may review the circunstances of each
case, including the award of support, to determ ne how
to allocate any travel expenses that are necessary to
exercise visitation. This allocation should generally
be done on a percentage basis because the actual costs
may not be known or may change. The court should take
care that its allocation of these expenses does not
interfere with the custodial parent's ability to
provide the basic necessities for the children. Such
a basic level of support nust be placed above
visitation if sufficient funds are not available for
bot h.
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X. MCDI FI CATI ON

Alaska law allows the nodification of support
orders upon a naterial change in circunstances. A
significant anmendnment to Rule 90.3 constitutes a
material change in circunstances pursuant to AS
25.24.170(b). 90.3(b) presunptively defines a nmateria
change in circunstances, whether based on a change in
the parties' incones or a significant anendnent to the
rule, as whenever the change would result in an
i ncrease or decrease of support under the rule of at
| east 15%

The Omi bus Budget Reconciliation Act of 1986,
P.L. 99-509, Section 9103(a) (the Bradley Anmendnent),
prohibits retroactive nodification of <child support
arrearages. Rule 90.3(g)(2) is intended to restate
this prohibition, including the exception allowed by
federal law for nodification during the pendency of a
nodi fication notion. Pursuant to this rule, the notice
of petition for nodification sent by the Child Support
Enforcenent Division triggers the |egal process for
nodi fication of <child support awards and thus an
i ncrease or decrease of support back to the date of
this notice does not constitute retroactive
nodi fi cati on.

The prohibition against retroactive nodification
limts both requested decreases and increases in child
support. See Prohibition of Retroactive Modification
of Child Support Arrearages, 54 Fed. Reg. 15,763
(1989). Thus, <either the custodial or the obligor
parent should pronmptly apply for a nodification of
child support when a material change in circunstances
occurs.

See Section VI(B)(2) of the comentary as to the
extent support of a "subsequent” famly may be used as
a defense to a nodification action to increase child
support.

XlI. STATE CUSTODY

If the state takes custody of all of a parent's
children, child support is calculated in the sanme way
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as it would be calculated in other cases. I n ot her
words, support is equal to the parent's adjusted
annual inconme multiplied by the rel evant percentage in
par agraph (a)(2) based on the nunber of children.

However, this basic cal cul ati on does not work when
the state takes custody of only sone of a parent's
chil dren. Therefore paragraph (b) of the rule,
including the 1.5 multiplier in (b)(3), does not
apply. In this case, the rule provides that the tota
support calculation (as calculated for the total
nunber of the parent's children) be reduced to only
the proportion of the parent's children of whom the
state is taking custody. For exanple, the state m ght
take custody of two of a parent's three children.
Support would be calculated as the parent's adjusted
annual i ncone, multiplied by .33 (the relevant
percentage for three children), multiplied by 2/3 (the
state has <custody of tw of the parent's three

chil dren). Note that the calculation only takes into
account children which are either in state custody,
substantially supported by the parent or living with
the parent. A child of the parent, for exanple, living

with a relative w thout substantial support would not
be counted in the above cal cul ati on.

Note that the deduction for child support paid for
prior children specified in paragraph (a)(1)(B) of the
rule would still apply in calculating annual adjusted
i ncone. The deduction for prior children living with
the parent in (a)(1l)(C would not apply because these
children are already taken into account as children
living with the parent.

Xl SUPPORT ORDER FORMS

Paragraph (j) was fornerly Cvil Rule 67(b).



